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CURRENT TOPICS 


Returns of Fees for Income Tax 


By no means unanimous support can be expected for the 
recommendation of the Committee of Public Accounts in 
their report, published on 7th September, that consideration 
should be given to the enactment of legislation giving the 
Inland Revenue Department discretionary power to require 
returns of fees. Quite apart from the slur which such a 
change in the law would imply, the tiny minority who may 
seek to defraud the Revenue will be able without difficulty 
to conceal what they wish to conceal. In any case, this 
cannot be done on any considerable scale in a profession, and 
it is dubious whether the results achieved by a new inquisition 
would pay for the increase of staff which would be necessary 
to conduct the inquisition effectively. The burden of making 
returns at present resting on professional people makes it 
inequitable that they should be made a target of inquisition, 
rather than the business man with his sometimes generous 
expense allowance or the working man who does not dream 
of making a return of his earnings from a spare-time vocation. 
In the language of the report, it is claimed that the existence 
of a discretionary power to require returns of fees would 
“ greatly facilitate the work of the department in such fields 
as might be of special interest to the Inland Revenue.’”’ No 
doubt it would: but administrative conv enience should not 
be the paramount consideration. 


Re-marriage in Church 


THE Canon of Westminster, Canon CARPENTER, in an 
address to the Modern Churchmen’s Union Conference on 
9th September, expressed the view that the incumbent should 
have a real discretionary power to marry or not to marry 
divorcees in church, to take the law of the land as it now is 
and allow it to work freely. This, he said, would be the best 
working compromise and “ the most simple, the most honest 
and the most straightforward proceeding.’’ The Union were 
urged to stand on the discretion of the incumbent not being 
limited to the innocent party. He believed that the discretion 
would be used with restraint, and would not be followed by an 
orgy of marriages of divorced persons. The rift between the 
attitude of the State and that of the Church towards divorce 
is unhealthy, and Canon Carpenter and those who agree with 
him are to be applauded for their desire to heal it. Parlia- 
ment has given a great deal of its attention to modernising 
the laws of marriage and divorce during the last thirty years, 
and it is in every way regrettable that the official views of 
an influential body of opinion should differ from the law. 


Rise in Hire-purchase Sales 


FicurES of sales on hire purchase of motor vehicles and 
cycles during August, provided by H.P. Information, a 
specialised service of the motor trade, confirm the emphatically 
upward trend of the amount of hire-purchase trade in the 
country. The figures are in fact 75 per cent. more than in 
August of last year. The trade is of the opinion that this 
remarkable increase is not wholly explained by the lifting 
in July of the restrictions on the amount of deposit and 
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number of repayments, because the figure for June was 26,884, 
while those for July and August were 30,264 and 29,253 
respectively. These are the figures for both new and used 
vehicles and cycles ; the number of hire-purchase transactions 
of used cars was greater in August than in June or July. 
The total number of recorded hire-purchase transactions in 
the motor trade is now running month by month at about 
50,000. Information of this sort is a valuable by-product of 
the service provided by H.P. Information of recording hire- 
purchase transactions for the protection of those who deal in 
motor vehicles. There is no comparable method (if we except 
the retail trade returns, which recently showed substantial 
increases) of recording the figures for hire-purchase transactions 
in television sets, wireless sets, refrigerators, washing machines, 
furniture, and so on. There is, however, a clear sign in the 
Chancellor’s recent intimation to the Capital Issues Com- 
mittee that a rigid ban on all new finance for hire purchase 
had ceased to be appropriate, which was followed by Treasury 
consent to an increase of {2,250,000 in the capital of United 
Dominions Trust, Ltd., the volume of whose business in 
general hire-purchase transactions is well known. 


Balance Sheets and Overdrafts 


LIGHT on post-war banking practice, as well as on the 
banker’s approach to the post-1948 company balance sheet, is 
available in a new edition of ‘‘ Balance Sheets and the Lending 
Bankers,”’ by T. H. CLEMENS, published on 7th September by 
Europa Publications, 20s. The increased disclosure required 
by the legislation of 1948 makes the author’s observations 
on hidden reserves and other aspects of balance sheet analysis 
of great interest. The true state of a customer’s account, 
so far as it is revealed in the balance sheet and profit and loss 
account, is all the guidance that a banker has, and he must be 
able, like any other investor, to sift for himself the statements 


THE SOLICITORS’ 





JOURNAL September 18, 1954 


of fact from the statements of opinion. The latter, however 
expert, can be and usually are the subject of conflicting views ; 
the former are, if correct, immutable. While the banks, 
according to the author, pay due regard to the national 
interest, many loans and advances which would, before 
1939, have had a lukewarm reception are now being 
sanctioned. The general reader, who knows of the restrictions 
on borrowing and investment which still exist, may well be 
surprised at this statement of the present practice, but the 
authority of the writer leaves no room for doubting its validity. 


Sport and the Law 


Ir is usual after a calamity to wonder what could have 
been done to prevent it. Last week’s tragic effort to swim 
the Channel, under conditions which are now clearly seen 
to be impossible, made many people think that the law was 
somehow at fault in not making such efforts illegal. Acts 
which must lead to the death of oneself are of course illegal, 
and there is also a law against causing a public mischief 
which seems appropriate. Borderline cases, however, set the 
authorities a puzzle in considering whether to take action. 
If they had taken action to prevent this recent attempt 
from taking place on the ground that it was suicidal, they would 
have had strong support. Nevertheless, there are many 
arguments against it, and not the least is that it might set an 
example for the banning of all sorts of daredevil exploits 
which endear sportsmen to the hearts of a large number of 
people. The best remedy is that suggested by one newspaper, 
which recommended a continental practice of requiring 
from everyone who wishes to attempt a similar impossible 
feat the deposit of a sum of money sufficient to cover the cost 
of searches and rescue parties if he fails. This, it is said, has 
been found completely effective to stop foolhardy bids for 
fame. 


THE TOWN AND COUNTRY PLANNING BILL 
AMENDMENTS 


A SERIES of articles at pp. 187, 205, 223 and 241, ante, 
discussed the provisions of the new Town and Country 
Planning Bill as introduced into the House of Commons. 
The Bill has now passed through the committee, report and 
third reading stages in that House and has had its first 
reading in the House of Lords. In the course of these 
proceedings a very large number of amendments, mostly of a 
drafting or procedural nature rather than of substance, have 
been made, some having covered points criticised in those 
articles. The purpose of this article is to explain the more 
important of the amendments. 

Before coming to the amendments, however, there are two 
important questions which should be answered, namely :— 

(1) When is the Bill likely to become law and the payments 
under Pt. I, for which many are anxiously waiting, to be 
made ? 

(2) Has any provision been made enabling late claims 
under Pt. VI of the 1947 Act to be made ? 

The answer to the first question is to be found in the 
speech of the Parliamentary Secretary to the Ministry in the 
Third Reading Debate (Hansard, vol. 530, No. 147, col. 420, 
13th July, 1954) when he said: “The Parliamentary 
programme is such that the Royal Assent cannot be sought 
until October or November . . . The Government will try 
to ensure that the Bill is brought into effect and that payment 
will begin before the end of this year, and at this stage that 
is as far as I can go.”’ 





The answer to the second question is no. An attempt 
was made in committee to persuade the Minister to accept 
the principle of allowing late claims under Pt. VI of the 
1947 Act, to provide a basis for obtaining compensation under 
the new Bill for planning restrictions or for development 
value in case of acquisition by a public authority, but without 
avail. For any reader faced with the difficulty of explaining 
to a client why he must suffer hardship because no claim was 
made in time under the 1947 Act, the following are the 
Minister’s words: ‘‘ Then there comes the question of hard- 
ship. If by hardship is meant hardship to the individual— 
that an individual finds himself in difficult circumstances— 
then I think that that is not right. We cannot have a means 
test on legal rights; the same thing cannot be a hardship 
for the poor man and not be a hardship for the millionaire. 
Therefore, I must ask the committee to stand upon the main 
scheme. We must not wreck the whole scheme because of a 
few hard cases. Our whole purpose has been to get rid of the 
development charge, which has meant a substantial loss of 
revenue, and I do not think that we ought to try to re-open 
and increase the claims for compensation.’’ (Hansard, 
Standing Committee C, 8th April, 1954, col. 31.) 


Of the amendments, one of the more important for solicitors 
consists of the introduction of a new clause (48) requiring the 
Central Land Board to provide information on application 
as to the existence and amount of the unexpended balance 
of development value attached to land. It was one of the 
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criticisms of the original Bill (ante, p. 187) that, although the 
existence and amount of a Pt. VI claim was of fundamental 
importance and the White Paper (para. 44) said that provision 
would have to be made for registering against the land the 
maximum compensation payable, the Bill made no such 
provision, thus leaving a solicitor wishing to find out this 
important figure to make a long and complicated investigation. 


The amendment does not provide for the setting up of a 
public register open to inspection, but simply requires the 
Board to give to any person upon application and payment 
of a fee of 5s., and a further fee of 15s. where an apportionment 
is involved, a certificate stating whether any particular piece 
of land has an original unexpended balance of established 
development value, i.e., the unexpended balance at the 
commencement of the new Act to be after payment of all 
Pt. I and Pt. V payments, and, if it has, specifying— 


(a) the state of the land on Ist July, 1948, for the 
purpose of the Pt. VI (1947 Act) claim; and 

(6) the amount of the original balance (subject to any 
outstanding claims for Pt. I and Pt. V (new Bill) payments). 


It will then be for the solicitor to make the necessary 
deductions from the original balance to calculate the balance 
remaining unexpended at the date with which he is 
concerned, i.e.— 


(a) a deduction of the amount of any compensation 
already paid, ascertainable in the case of any amount over 
£20 from the appropriate local land charges register ; 

(5) a deduction of the value of any development carried 
out after 1st July, 1948, unless it falls within Sched. IIT to 
the 1947 Act or unless, if carried out while development 
charge was in force, a development charge was paid for it 
or it was exempt from charge under Pt. VIII of the 1947 
Act or any exemption regulations; it is to enable this 
deduction to be made that the Board’s certificate is to give 
the state of the land on Ist July, 1948. 


Unfortunately the value of this provision is depreciated 
by limitations where the giving of the certificate involves the 
apportionment of the unexpended balance, a circumstance 
which may well often occur. In such a case the applicant 
for the certificate, unless he be a local authority acquiring 
the land compulsorily, must have an interest in the land, and 
the Board must give notice of the proposed apportionment 
to any person who may be affected by it, allowing thirty days 
for such person to object and, if he does, allowing a further 
thirty days for him to require the reference of the matter to 
the Lands Tribunal ; if there is a reference to the Tribunal, 
the certificate cannot be issued until after the Tribunal’s 
determination. These limitations effectively preclude a 
prospective purchaser from making use of the provision where 
an apportionment is involved. It would be much more helpful 
if, in a case of this nature, the Board could, as an alternative, 
be required to give to any applicant a description of the land 
to which the unexhausted balance relates and issue a certificate 
in respect of that land, leaving the applicant to form his own 
estimate as to what any apportionment is likely to be for any 
part of that land. 


Another great improvement for a prospective purchaser 
has been made in what was originally cl. 37 of the Bill (now 
cl. 34). This is the clause which enables a prospective 
purchaser to apply in writing to the local county borough or 
county district council to give him notice saying whether 
they or any other public authority propose to acquire the 
land. If the notice was in the negative, the purchase was 
completed within three months and the council or any other 
authority acquired the land compulsorily in pursuance of a 
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compulsory purchase order made before the end of the period 
of three years beginning with the date of the service of the 
notice, the council or other authority would, the clause 
provided, have to pay, as well as the existing use value of the 
land, the development value of the land in respect of any 
proposed development for which planning permission existed 
at the date of the notice irrespective of 1947 values or the 
existence of an unexpended balance. In the clause as originally 
drafted there was no time limit for the issue of the notice, 
and it might well be that considerable delays would have been 
experienced ; an amendment to the clause now requires the 
certificate to be issued within twenty-eight days of the receipt 
of the application. A further amendment has extended the 
period of protection from three to five years. 

The qualifications for payments under Pt. I of the Bill 
remain substantially unaltered, though they have been eased 
slightly so as to bring a few exceptional cases within Case B, 
i.e., 6th August, 1947, has been substituted for 1st July, 1948, 
as the date after which any sale to a private individual 
forming the basis for the claim to the payment must have 
been made ; one of two or more joint owners who partitioned 
their land but not their claim, if otherwise entitled to a Class B 
payment, is not to be disqualified by his not being the holder 
of the claim owing to the failure to partition the claim; and 
road haulage undertakings whose property was vested in the 
British Transport Commission under the Transport Act, 1947, 
are to be entitled to a payment as if the vesting was a 
compulsory acquisition. 

In Pt. II, one or two important amendments have been 
made in the clauses originally 23 and 24, now 21 and 22, 
excluding the payment of compensation for planning 
restrictions. The provision that no compensation shall be 
paid for the refusal of a means of access to a highway has 
been dropped, though that excluding compensation for the 
imposition of conditions relating to the location or design of 
a means of access, other than a service road, to a highway 
remains. No definition of “service road”’ has yet been included. 
To some extent the alteration made meets the difficulties 
discussed at p. 224, ante, but an intending developer must 
still avoid showing a service road on his application plan if 
he wishes to claim compensation for it, unless, of course, he 
can be certain that the authority will ympose a condition 
requiring him to construct it as shown. 

Clause 24, which excluded compensation for the refusal of 
permission for development of one or more of the classes set 
out in Sched. VI to the Bill if some other development of 
one or more of these classes was permitted, has been radically 
altered and the Schedule itself has been dropped. In the 
earlier article, at p. 225, ante, it was pointed out that the 
clause and Schedule were not comprehensive so that a number 
of anomalies might arise, for example, compensation would 
not be payable for refusal of permission for a public house 
but would be payable for refusal of permission for an ordinary 
hotel on the same site, if in either case the planning authority 
were prepared to give permission for a dwelling-house. Under 
the redraft of the clause, anomalies of this kind will not arise, 
because compensation is to be excluded for refusal of permission 
for any kind of development so long as other development of a 
reasonably remunerative character is allowed. This the 
redraft describes as “‘any development of a residential, 
commercial or industrial character, being development which 
consists wholly or mainly of the construction of houses, flats, 
shop or office premises, or industrial buildings (including 
warehouses), or any combination thereof.’’ 


The abolition of Sched. VI also results in the disappearance 
of other anomalies in connection with the repayment of 
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compensation if and when development is allowed (see ante, 
p- 241). It was originally provided by cl. 33, now cl. 30, 
that no one should erect any building of a class specified in 
that Schedule or win and work minerals unless he first repaid, 
or secured, to the Minister the amount of any compensation 
registered as having been previously paid for planning restric- 
tions on the land concerned. Thus compensation would have 
had to be repaid if the owner built a public house or a private 
dwelling but not if he built a hotel, or if he built a cinema 
but not if he built a theatre. Now compensation is to be 
repaid in the case of residential, commercial or industrial 
development as described in the redraft of cl. 24, or in the 
case of mineral working, or in the case of any other develop- 
ment in respect of which the Minister is of opinion that it 
should be repaid having regard to the probable value of the 
development. In the case of any such other development, 
it is obviously desirable for vendor and purchaser of the land 
concerned to be able to find out whether or not the Minister 
will require repayment of compensation, and provision is made 
for the issue by the Minister of a certificate that no compen- 
sation will be claimed if that is his intention. While on the 
one hand the range of cases in which compensation will be 
recoverable has thus been widened, the Minister has, on the 
other hand, been given a discretion, in the case of any develop- 
ment to which the clause applies, to remit the whole or part 
of the repayment in any case where the development would 
not be likely to be carried out unless he did so. Thus, if 
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heavy compensation was paid for the refusal of development 
of an industrial site for any purpose and a few years later 
permission was given for a house to be erected on the site, 
the house would hardly be erected if the owner had to repay 
the whole of the compensation before doing so, and the 
Minister would no doubt exercise his power of remission. 


It will be remembered (see ante, p. 241) that the Bill as 
originally drafted entitled the Minister to reduce or eliminate 
a claim for compensation for planning restrictions by reviewing 
the planning decision concerned and giving a more favourable 
decision without, however, being required to give the claimant 
any hearing except where he was proposing to grant a planning 
permission subject to conditions. An amendment has now 
been made entitling the claimant to a hearing in any case 
where the Minister proposes to alter the decision of the 
planning authority. 

Many of the amendments and many of the rearrangements, 
as were many of the speeches criticising the unintelligibility 
of the Bill, are directed at complicated provisions for 
apportioning claims, and claim holdings and unexhausted 
balances. Little alteration in the substance, as distinct from 
the drafting, of these provisions has, however, been made. 


Though the number of clauses and the number of Schedules 
in the Bill is now less than before, the length of the Bill is 
undiminished, and it can still only be described as a most 
complicated document. R.N. D. H. 


LIABILITY OF HOSPITAL AUTHORITIES—I 


In a recent talk on the B.B.C. third programme Professor 
C. J. Hamson suggested that one of the reasons for the recent 
increase in the number of actions for negligence against doctors 
and hospitals is that employees have become accustomed to 
recover large damages for negligence from industrial concerns, 
and that therefore the public argue that a hospital ought 
not to be run “much more carelessly than a factory.” 
Denning, L.J., in the unfamiliar role of a judge sitting at 
first instance with a jury and in the course of his summing-up 
in an action against some doctors and a hospital, said that 
on the road or in a factory there ought not to be any accidents 
if everyone used proper care, but that in a hospital no matter 
what care was used there was always a risk. It is possible 
to argue that, in spite of Denning, L.J.’s observation, the 
conditions in the factory and in the hospital are not unlike. 
In the hospital one has to take into account the unpredictable 
reactions of the human body and mind; it is the same in 
a factory. While it may be true that if everyone showed 
every possible care on the road or in the factory there would 
be no accidents, it is also true that there seems to be an 
irreducible minimum of human error which must be accepted 
as one of the risks of the job, a subject which was discussed 
in some detail in two recent articles in these columns. 
Statutory duties have no place in hospitals, so far as the 
treatment of patients is concerned. The question is, therefore, 
limited to a consideration of the duties which fall upon those 
responsible for running hospitals and upon those who work 
in them and which are similar to those common-law duties 
which fall upon those who run factories and upon those 
very often highly skilled men who work in them. 

The whole subject of the liability of hospital authorities 
to patients treated in hospitals has, for many years, been 
obscured by two factors. The first is that for years many 
hospitals were charitable institutions and, while there is 
apparently no judicial dictum to the effect that they ought 
to be given immunity from legal process on this account, 





there is ground for believing that their charitable nature 
understandably led to the law being interpreted in their 
favour when possible. In Cassidy v. Ministry of Health 
[1951] 2 K.B. 343 Denning, L.J., said: “I cannot help 
thinking that this error . . . was due to a desire to relieve 
the charitable hospitals from liabilities which they could 
not afford. They were dependent on voluntary contributions 
and their work would be seriously impeded if they were 
exposed to heavy claims of this sort.’’ Secondly, there still 
persists the idea that a hospital authority ought not to be 
held responsible for the negligence of a skilled surgeon or 
physician, on the ground that the lay committee or board 
cannot guide his knife or listen through his stethoscope and 
therefore is not in a position to control his actions. It may 
be that the second argument is a rationalisation of the first ; 
be that as it may, considerable inroads have been made in 
recent years on both these propositions and it is the purpose 
of this article and the one which will follow to trace the 
development in recent years of the law on this subject and 
to draw attention to its present uncertainty. 

The case which caused most of the trouble for a long time 
was Hillyer v. Governors of St. Bartholomew’s Hospital {1909} 
2 K.B. 820. The situation was complicated by the fact 
that it is difficult to follow the real reasons for the decision, 
but there is no doubt that it was for long regarded as authority 
for the proposition that a hospital was not liable for the 
negligence of any professional person working in it, including 
nurses. Over the years the decision in Hillyer’s case has 
been explained and whittled down. In Gold v. Essex County 
Council [1942] 2 K.B. 293 Lord Greene, M.R., looked to the 
judgment of Farwell, L.J., in Hillyer’s case to discover 
exactly what the case lays down: ‘The language of 
Farwell, L.J., makes it clear that he was limiting his decision 
to the facts of the case before him, and that he was only 
intending to deal with the position of the hospital authorities 
in relation to what takes place in the operating theatre, 
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the surgeon’s domain. I can find nothing in his judgment to 
support the view that the authorities of a hospital are not 
liable for the negligent act of a nurse in the performance 
of her general duties as a nurse, be they duties requiring 
professional skill or duties of a purely administrative or 
domestic nature such as giving a patient his meals.”” The 
only exception (and even then it was only apparent) which 
Lord Greene made was where a nurse was acting directly 
under the negligent orders of a surgeon or doctor. If she, 
herself, negligently carried out an order, Lord Greene saw 
no reason why the hospital should not be liable. Gold’s case 
was concerned with a radiographer who was under a contract 
of service with the defendant county council. The distinction 
which the Court of Appeal apparently drew in principle 
was that some persons are under a contract of service while 
others are merely under a contract for services. The decision 
is, of course, binding authority only on its facts and it has 
been criticised in later decisions to which reference will be 
made in due course. Nevertheless, the case marked a step 
forward. In Strangeways-Lesmere v. Clayton and Others 
[1936] 2 K.B. 11 Horridge, J., had decided that a 
voluntary hospital was not liable for the negligence of 
nurses in administering a drug and he drew a distinction 
between a nurse’s “routine” and “ professional skill.” 
He went so far as to say: “I do not think the hospital 
authorities undertook in any way themselves to administer 
the doses and that the nurses in doing that were doing their 
own work as skilled nurses and not as servants of the hospital 
authorities.” The emphasis which was placed on “ routine ”’ 
was underlined by the judgment of the House of Lords in 
Lindsey County Council v. Marshall [1937] A.C. 97. In 
that case the defendant county council admitted a patient 
to a maternity home without warning her of the risk of 
infection from puerperal fever; she contracted the fever 
and sued the county council. The council weré not providing 
any medical attendance for the plaintiff and there was no 
allegation of any negligence on the part of any of the nurses. 
The supposed principle laid down in Hillyer’s case, therefore, 
did not apply, and the case was decided virtually on ordinary 
issues of negligence which would have been relevant whatever 
the nature of the premises. The decision made no inroad 
into the principle that a local authority or other hospital 
authority were not liable for the negligence of doctors, 
matron and nurses while acting in the exercise of their 
professional functions and knowledge. In the words of 
Lord Macmillan: “ ... the appellants are responsible in 
law for the due administration of the institutions which they 
carry on in the performance of their statutory duties or in 
the exercise of their statutory powers.” But the respon- 
sibility stopped short at administration, or what Horridge, J., 
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called “‘ routine,” and did not extend to professional skill. 
Another example from those far-off days is Dryden v. Surrey 
County Council and Stewart [1936] 2 All E.R. 535, in which 
the county council were, apparently, not even alleged to 
be liable for the negligence of a doctor who carried out a 
minor operation on a patient, although an attempt was made 
to make the council liable for negligence on the part of some 
nurses, against whom no negligence was proved. Gold's case 
established the liability of the hospital authority for the 
negligence of all persons, other than doctors, who are employed 
by the authority under a contract of service, whether those 
persons be as humble as a porter or as majestic as a matron, 
and whether their duties consist of routine administration 
or the most skilled nursing or operation of X-ray equipment. 
The position of the doctor still remained uncertain, as 
indeed to some extent on the authorities it still does. No 
doubt it would have been simpler from the legal point of 
view, though possibly not so satisfactory from that of the 
patient, if doctors had been far-sighted enough to secure the 
same immunity from troublesome actions for damages in 
respect of their professional duties as is enjoyed by barristers. 
In practice doctors appear to differ in their legal status. The 
general practitioner is the servant of no one ; if he is negligent 
the executive council are not responsible, and he must carry 
his own risks. The doctor who holds a whole-time salaried 
appointment in a hospital is apparently in law a servant 
employed on a contract of service; if he is negligent, in 
addition to his personal responsibility the hospital authority 
are liable vicariously. The consultant resembles the general 
practitioner as the law stands at present, and the hospital 
authority are apparently not yet liable, despite some vigorous 
judicial dicta to the contrary. It must be stressed, of course, 
that doctors are normally insured against negligence just as 
solicitors are, and it seems that the attacks which are being 
made on those who carry these financial risks are growing 
in intensity in both professions. The result to the patient 
or client is therefore much the same. If he wins he is paid 
by someone. Nevertheless, there is reason to believe that 
this distinction between different types of doctor is artificial 
and that the time will come when it will be swept away, 
although it is only fair to remember that the medical 
profession as a whole are apprehensive of the repercussions 
which would follow if it were finally héld that all doctors, 
whatever their precise status, are the servants of the hospital 
authorities for which they work to the extent that the 
authorities are vicariously liable for their negligence. In our 
next article on this subject, therefore, it is proposed to 
consider the present state of the law on vicarious liability 
and the judicial suggestions which have been made for its 
rationalisation. P.A. J. 


DISCHARGE OR MODIFICATION OF RESTRICTIVE 
COVENANTS—III 


ON APPLICATION TO THE LANDS TRIBUNAL 


Ir it is decided that the case is not suitable either for the 
county court under the limited jurisdiction conferred upon 
it by the Housing Acts or for the Chancery Division under 
s. 84 (2) of the Law of Property Act, 1925, one must turn 
to s. 84 (1) of that Act and the jurisdiction of the Lands 
Tribunal thereunder. Applications under this provision used 
to be heard by an entity referred to in this section as “ the 
Authority,’ who turned out to be an arbitrator appointed by 


the Reference Committee constituted under the Acquisition 
of Land (Assessment of Compensation) Act, 1919. By virtue 
of the Lands Tribunal Act, the jurisdiction conferred by 
s. 84 (1) on the Authority is now exercised by the Lands 
Tribunal. 

The tribunal is empowered by s. 84 (1), on the application 
of any person interested in any land affected by any restriction 
arising under covenant or otherwise as to the user thereof or 
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the building thereon, by order wholly or partially to discharge 
or modify any such restriction (subject or not to the payment 
by the applicant of compensation to any person suffering loss 
in consequence of the order) on being satisfied of certain 
specified matters. I dealt last week with the meaning of 
“land ”’ for the purposes of s. 84 and the forthcoming change 
in the statutory requirements which must be shown to be 
satisfied before an application can be made under either subs. (1) 
or subs. (2) of this section in relation to leasehold land. The 
matters on which the tribunal must be satisfied before it 
makes an order are set out under three heads, in the alternative. 
They are (a) that by reason of changes in the character of the 
property or the neighbourhood or other circumstances of the 
case which the tribunal may deem material, the restriction 
ought to be deemed obsolete, or that the continued existence 
thereof would impede the reasonable user of the land for 
public or private purposes without securing practical benefits 
to other persons, or, as the case may be, would unless modified 
so impede such user; or (b) that the persons of full age and 
capacity entitled to the benefit of the restriction, whether in 
respect of estates in fee simple or any lesser estates or interests 
in the property to which the benefit of the restriction is 
annexed, have agreed, either expressly or by implication, by 
their acts or omissions, to the same being discharged or 
modified ; or (c) that the proposed discharge or modification 
will not injure the persons entitled to the benefit of the 
restriction. The provision as to the payment of compensation 
is subject to the proviso that none shall be payable in respect 
of the discharge or modification of a restriction by reason 
of any advantage thereby accruing to the owner of the land 
affected by the restriction, unless the person entitled to the 
benefit of the restriction also suffers loss in consequence of 
the discharge or modification, nor shall any compensation 
be payable in excess of such loss. But this proviso does not 
affect any right to compensation where the person claiming 
the compensation proves that by reason of the imposition of 
the restriction the amount of the consideration paid for the 
acquisition of the land was reduced. 

There are various ancillary provisions, dealing with such 
matters as the binding character of any order made under 
this power (subs. (5)), inability to produce the instrument 
which imposed the restriction (subs. (6)), and some not very 
important exceptions (subss. (7) and (11))._ But the important 
provisions are subs. (1) and some of the rules governing the 
method of making application to the tribunal and the hearing 
of such applications. 


These rules are to be found in the Lands Tribunal Rules, 
1949 (S.I. 1949 No. 2263), which contain a section devoted 
to applications under s. 84 (1) and also certain model forms 
for use in connection therewith. The gist of these rules is as 
follows. An application for the discharge or modification 
of a restriction must be made substantially in accordance 
with one of the forms scheduled to the rules. When it is 
received, the president of the tribunal determines what notices 
are to be given by the applicant to persons who appear to be 
entitled to the benefit of the restriction, and he may require 
the applicant to produce any documents and information in 
his possession. These notices must require persons claiming 
to be entitled to the benefit of the restriction who object to 
the proposed discharge or modification or who claim compen- 
sation therefor to send to the registrar of the tribunal any 
objections they may have and a statement of the amount of 
compensation claimed, and such objections and claims must 
be substantially in accordance with another scheduled form. 
If no notice of objection or claim for compensation is made 
within the time limited therefor, the president may make an 
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order in terms of the application without a formal hearing, 
and he may also, in certain circumstances, in effect dismiss 
the application without’ referring it to the tribunal. There 
are various provisions concerning compensation, if ordered, 
and the rules provide for sittings of the tribunal in any part 
of the United Kingdom outside Scotland, as the president 
may direct. Evidence at a hearing is to be taken orally (that 
will be the normal course), or, by consent or direction of the 
president, by affidavit. Parties may appear in person or by 
counsel or solicitor, or by a representative appointed in 
writing. Not more than one expert witness can be called on 
either side unless otherwise ordered. There is provision for 
a view by the tribunal. Finally, the costs of an application 
are in the discretion of the tribunal. 


Experience of the tribunal’s procedure prompts some 
comments on these rules. First, the preliminary appointment 
before the president is very important, as the amount of the 
costs of the application will largely depend on the number 
of notices sent out to possible objectors, and the president is, 
of course, prepared to hear argument on the scope (geographical 
as well as legal) of the restriction at this stage. Whoever takes 
up this appointment should be fully prepared to discuss this 
point. Secondly, the forms of application and objection are 
not well devised for either purpose. The applicant must 
describe the land and the nature of the restriction and state 
the grounds of the application, i.e., whether it is made under 
para. (a) or (4) or (c) of s. 84 (1). The objector has to state 
the grounds of his objection, and is then invited to state the 
amount of compensation claimed, in the event of the applica- 
tion being successful, ‘as the amount of the loss that [the 
objector and his] successors in title will suffer thereby ’’ or 
“the depreciation in the value of the said land occasioned 
thereby.” 


These are civil service forms, rather than legal forms, and 
the present practice, I believe, is for applicants simply to 
transcribe paras. (a), (b) and (c) of s. 84 (1), with necessary 
modifications, and give those as the grounds for the application, 
and for objectors to state their objections in equally general 
terms. Doubtless it was hoped by those who framed these 
forms that the procedure would be kept as simple as possible 
and the cost of objecting to an application would consequently 
be kept down to the minimum. Unfortunately, however, 
hardly any question relating to restrictive covenants is simple 
enough to be dealt with by a layman without legal, and 
sometimes other professional, assistance, and at present the 
practical result of enforcing the use of the prescribed form 
for applications is that objectors, or at any rate serious 
objectors, do not know the real grounds of the application 
and cannot test the strength of the applicant’s case before 
the hearing, and applicants are in a similar state of ignorance 
concerning the objector’s case. The cost of making an 
application is thus almost always, and the cost of making a 
serious objection very often, considerably increased by the 
parties having to prepare to meet all sorts of hypothetical 
points which it may be open to their opponents to take, but 
which, when it comes to the hearing, are not taken. It may 
be added here that the usual practice of the tribunal as to 
costs is that an applicant pays his own even if he is successful, 
but whether he pays any objector’s costs depends on whether 
the objector is to any extent successful in his objection— 
e.g., in obtaining compensation. (See also 47 R. & I.T. 451.) 
But the usual ground on which an application succeeds, 
viz., changes in the character of the neighbourhood, virtually 
precludes the payment of compensation, and an unsuccessful 
objector will then pay his own costs. 
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The evidence called in support of an application will, 
of course, depend on circumstances, but if the application is 
based on para. (a) of s. 84 (1), i.e., on changes in the character 
of the neighbourhood, the evidence of the applicant himself 
and of a surveyor or the like with local knowledge will usually 
be sufficient. The surveyor’s evidence should include the 
production of prepared plans on which the changes relied 
upon (e.g., new building, or changes in use of existing buildings) 
are shown. Photographs are also useful. Evidence of this 
kind, with a view if the tribunal thinks it desirable, is often 
conclusive. This expert evidence should be prepared with 
great care, and any temptation to economise on, say, the 
preparation of an additional plan should be put behind one. 
If the application is based on para. (6), i.e., on the express 
or implied agreement of those entitled to the benefit of the 


Landlord and Tenant Notebook 





THE SOLICITORS’ 


JOURNAL [Vol. 98] 631 


restriction to the proposed discharge or modification, the 
total evidence required to support the application may be 
simpler, and the evidence of an expert may not be required. 
In such cases the facts relied upon cannot usually be in 
dispute ; it is the weight to be attached to them that has 
to be decided. The last paragraph of s. 84 (1), para. (c), 
is not usually put forward as a ground for an application ; 
it is a difficult provision, and in so faras it has any ascertainable 
meaning it seems to be overlapped by para. (a). 

This concludes the very rough guide to all these provisions 
which I set out to provide in these three articles. I am 
conscious of many omissions, but I hope that what I have 
written on a topic which is not often discussed, but which, 
I think, is becoming increasingly important at the present 
time, will not have been entirely without interest to my readers. 

“ABC” 


THE LANDLORD AND TENANT ACT, 1954—III 


NEW TENANCIES 


THERE are various ways in which the Legislature can modify, 
if not nullify, a pronouncement of Sir E. Coke in his 
‘““Commentarie upon Littleton, not the name of a Lawyer 
onely, but of the Law it selfe.’’ Expounding, in ch. VII, 
s. 58, the nature of a lease, Coke tells us that the “‘ de certaine 
ans ’’ requires that ‘‘ the terme must have a certaine beginning, 
and a certaine end.’’ It is, of course, the second requirement 
that has come in for much modification. In the case of farms, 
the method adopted is to insist that a year’s notice to quit 
be given, whether the tenancy calls for that length or any 
other length of notice, and then, when it is given by the 
landlord, to provide for its annulment by the tenant ; if it 
is annulled, everything goes on as before. In the case of a 
dwelling-house subject to rent control, it would not be 
technically accurate to say that the term is either continued 
or renewed, but courts of law are forbidden to give landlords 
possession unless certain conditions be fulfilled. A third 
device is to entitle the tenant to a new tenancy, and this is 
the one which was adopted by the Landlord and Tenant Act, 
1927, Pt. I, and is now employed by the Landlord and Tenant 
Act, 1954, Pt. II, in relation to tenancies within its scope ; 
which scope was the subject of last week’s “‘ Notebook ”’ 
(98 Sor. J. 617). 

The provisions dealing with continuation and renewal begin 
with s. 24, which sets about its task by enacting that a tenancy to 
which Pt. II applies shall not come to an end unless terminated 
in accordance with the provisions of that Part, and that 
(subject to the provisions of s. 29) the tenant may apply to 
the court for a new tenancy either if the landlord has given 
notice to terminate the tenancy or if the tenant has made a 
request for a new tenancy in accordance with s. 26, i.e., the 
next section but one. The very first subsection of s. 24 thus 
deals with two separate if connected matters : the continuance 
of a term which would expire at common law, and the right 
to apply for a new tenancy. The rest of the section excludes 
its application when the tenant gives a notice to quit, or 
surrenders the tenancy, or when it or a superior tenancy is 
forfeited. It also provides for cases of change of user, etc., 
by which a tenancy may leave or enter the ambit of Pt. II. 
In the one case, the continued tenancy may be determined 
by the landlord by a notice, not less than three and not more 
than six months, or in accordance with the terms of the 
tenancy; but a notice to quit served when a tenancy is 
outside the scope of Pt. II is not affected by the tenancy 
becoming one to which that Part applies. 


UNDER PART II 


Suppose, then, the tenancy to be continued ; s. 25 proceeds 
to deal with its termination by the landlord “ by a notice 
given to the tenant in the prescribed form specifying the date 
at which the tenancy is to come to an end,” which date is 
called ‘“‘the date of termination’’ (subs. (1)). For the 
prescribed form see the Landlord and Tenant (Notices) 
Regulations, 1954, Form 7. In general, it must be given 
not more than twelve months or less than six months before 
that date of termination; but if apart from the Act the 
tenancy could have been determined by a landlord’s notice 
to quit (which, according to s. 69 (1), includes a notice to 
break a fixed term), the date of termination must not be 
earlier than the earliest date on which it could have been 
so terminated, while if more than six months’ notice would 
have been necessary, the date of termination in the notice 
must be at least six months after a contractual notice to 
quit could have expired. And, if the continued tenancy be 
a fixed term one, the date of termination is not to be earlier 
than the date on which its term expires (subss. (3) and (4)). 


The notice must, further, require the tenant to notify the 
landlord within two months after it is given whether he will 
be willing to give up possession on the date of termination ; 
and must state whether the landlord would oppose an applica- 
tion for a new tenancy and on which of the grounds provided 
for later in the Act (subss. (5) and (6)). Paragraphs 2 and 3 
of the prescribed form of notice carry out these requirements. 


The Act then deals, in s. 26, with the “ tenant’s request 
for a new tenancy ”’ provided for in s. 24 (1) as an alternative 
qualification for applying to the court. Such a request is 
not to be made if the landlord has already served notice to 
terminate, or if the tenant himself has given notice to quit 
either under the terms of his tenancy or under s. 27 (which 
entitles a fixed term tenant to give an effective three months’ 
notice before term expired, or a tenant under such a term which 
has already been continued to give a likewise effective three 
months’ notice expiring with a quarter-day). When it is 
made, it must ask for a new tenancy to commence not more 
than twelve nor less than six months from its date, but not 
a date before the current tenancy would end or (if periodic) 
could be determined. It must be in the prescribed form 
(which is Form 8 in the Regulations above mentioned) and 
must ‘‘ propose ’’ what property is to be comprised (which 
may be part of that demised by the current tenancy) ; it 
must propose a rent, and it must propose the other terms. 
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The landlord may notify his intention to oppose the application 
(specifying grounds) within the next two months (subs. (6)). 

An application to a court for a new tenancy, then, is based 
either on a landlord’s notice to terminate or on a tenant’s 
request for a new tenancy ; in the former case it is a condition 
precedent that the tenant nctifies the landlord of his 
unwillingness to give up possession at the date of termination ; 
in any case, application must be made not less than two nor 
more than four months after the serving of the notice or request 
(s. 29). The grounds on which it may be opposed are set out 
under seven heads in s. 30. I do not propose to discuss them 
in detail. The first four are what one would expect : premises 
in disrepair owing to tenant’s default ; persistent delay in 
paying rent ; other substantial breaches of obligations under 
current tenancy “or any other reason connected with the 
tenant’s use or management of the holding’’; alternative 
accommodation offered by landlord. The fifth ground has 
some novel features: the premises were a sub-let part of 
some property ; the landlord is the owner of an interest in 
the reversion expectant on the termination of the superior 
tenancy ; the aggregate of all the rents obtainable by separate 
lettings would be substantially less than the rent reasonably 
obtainable for the property let as a whole ; on the termination 
of the current tenancy the landlord requires possession for 
the purpose of letting or otherwise disposing of the property 
as a whole: “ and that in view thereof the tenant ought not 
to be granted a new tenancy.” It is difficult to say whether 
the last words are merely declaratory, or express a separate 
requirement of this ground of opposition. The sixth ground 
is the familiar one of intended demolition or reconstruction ; 
the seventh provides for opposition on the ground of intended 
occupation for the purposes, or partly for the purposes, of a 
business to be carried on by the landlord—or as his residence. 
There is a proviso to this, a separate subsection being used 
to express it; the ground is not available if Ue landlord’s 
interest resulted from a purchase or grant within the last 
five years preceding the termination of the current tenancy, 
and at all times since then the holding has been comprised in 
a tenancy or tenancies to which Pt. II applies. 

There is no definition of what amounts to a purchase: in 
the case of the somewhat similar provisions in the Rent, 
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etc., Restrictions (Amendment) Act, 1933, Sched. I (h), there 
is Irish and county court authority to the effect that the date 
of the contract and not that of the conveyance matters, but 
the point seems arguable. 


If opposition on the grounds set out in s. 30 fails, the 
application succeeds ; there is nothing corresponding to the 
“may, if it considers that the grant of a new tenancy is in 
all the circumstances reasonable ’’ of the repealed Landlord 
and Tenant Act, 1927, s. 5 (2), which saved the landlord 
concerned in Wetherall & Co., Ltd. v. Stone {1950} 2 All E.R. 
1209 (C.A.). If opposition succeeds, and does so on the 
fifth, sixth or seventh ground provided for in s. 30, the tenant 
will have a claim for monetary compensation (s. 37). 


The new tenancy, on the application being granted, is to 
be for a term not exceeding fourteen years from the termination 
of the current tenancy (s. 33). The parties may agree what 
is to constitute the holding, and the rent, and all other terms ; 
failing agreement, the court has the task of determining the 
first point by reference to existing circumstances (s. 32), 
duration by reference to what is reasonable in all the circum- 
stances (s. 33), rent by reference to what the holding might 
reasonably be expected to yield if let in the open market, 
but disregarding four factors. These are: the effect of past 
occupation by the tenant or his predecessors in title ; adherent 
goodwill created by carrying on business; the effect of any 
improvement not carried out under an obligation of the 
tenancy ; and added value due to a licence the benefit of 
which belongs to the tenant (s. 34). 


The parties are bound, when an order for a new tenancy 
is made, to execute lease or agreement, and counterpart or 
duplicate, embodying its terms (s. 36). There does not appear 
to be, in the Act, any particular sanction by which the 
obligation is to be enforced. The same applied to the 
repealed Landlord and Tenant Act, 1927, s. 5 (10), which, it 
is true, did not specifically mention any execution of documents 
but also used the words “shall be bound ’’ without saying 
what would happen in the event of disobedience. Presumably 
a court could, as in the case of a decree for specific performance, 
either commit the recalcitrant party or order execution by a 
person nominated by the court. R. B. 


HERE AND THERE 


TRAVELLERS’ JOY 


VERY soon we shall be enjoying or suffering (according to the 
skill of the narrators or our own capacity for detached 
appreciation) each other’s récits de voyage. The Law Courts, 
which closed in a blaze of flowers and fruit and cacti, the 
horticultural glory which is one of the forms of escapism 
indulged in by those who work lost in their sombre labyrinths, 
will glow on the 1st October with the richer blooms of judicial 
splendour, the scarlets and the golds, a mellow fruitfulness in 
the mists of autumn. Complexions, for those who have 
sought and feund the sun, should tone with this richness. 
For lawyers there seem to be two ways of taking a holiday— 
the strictly professional, which is a change of scene but not of 
mind, and the strictly non-professional away from it all. 
After the re-assembly we shall know who has taken which, 
but already one typical divergence is known. Mr. Justice 
Cassels sailed on a small cargo ship for Gibraltar and the Spanish 
ports. The vessel is of 2,000 tons. The judge at seventy- 
seven is (I think) the oldest Queen’s Bench judge, and at 
seventeen stone the heaviest. In an age so obsessed as ours 
by the pursuit of mere physical comfort, it is heartening to see 


such sturdy and enduring indifference to it in the search for 
variety and interest. Judge Clothier was another of the 
passengers on the small, select list of seven. 
VACATION CONTRASTS 

By contrast, Lord Justice Denning and Lady Denning took 
their way to South Africa, their first visit, where he was to 
deliver lectures at six universities there. Similarly, there was 
a strictly professional object in the visit of a party of 
distinguished lawyers from Canada, members of the Penal 
Reform Commission, led by their chairman, Mr. Justice 
Fauteux. Despite the quiet of the Long Vacation, a party 
in their honour was given in London so that they might meet 
some of their English colleagues, but that was a pleasant piece 
of by-play. What they really wanted to know about was the 
relation of insanity to crime in our law, our probation system, 
and the Home Secretary’s responsibility in relation to 
reprieves. Their preoccupations were with prisons and not 
with parties. Beside this earnestness, the visit te Amsterdam 
of the representatives of the London Bar Lawn Tennis 
Association to challenge the Dutch lawyers strikes what is to the 
ordinary man an agreeably frivolous note. Similarly, a 
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lawyer turned Minister of State, Mr. Selwyn Lloyd, is reported 
to have been occupying his time at S’Agaro, on the Costa 
Brava in Spain, in acquiring a veritable virtuosity in 
American skittles. The adventure of Lord and Lady Oaksey 
in a horse-drawn carriage on rocky Sark has already been 
noted in these pages. One piece of news, encouraging for 
women in the law, comes from the owners of a liner who 
organised a three weeks’ Mediterranean cruise, and who 
reported great numbers of inquiries from professional women, 
lawyers in particular, who by inference could afford the fare. 


LONELY COURTS 


THIS summer, at any rate, the vacation judge has not been 
tormented and tantalised by bright sunshine filtering into the 
labyrinthine mausoleum to which his juniority has condemned 
him. His task (to change the metaphor) is to sit by a 
deserted beach and fling a lifeline to any swimmers in the 
waters of litigation who get themselves into difficulties outside 
the regular bathing season. No doubt several weighty and 
important matters have been determined in the course of this 
vacation, matters which will have their repercussions when 
the season opens, but for topicality and human interest the 
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case of the peanut vendor on Ramsgate beach had just that 
quality which is welcome in the holiday season. That touch 
of nature, as Mr. Justice Davies remarked, Ramsgate seems 
to make a point of providing year by year, for last Long 
Vacation it was toffee-apples, a stickier subject than this year’s, 
which gave the judge the opportunity of remarking that the 
whole matter was in a nutshell. A hawker, licensed by the 
corporation to trade on one part of the beach, but driven 
desperate by the effect on the visitors of this fatal summer, 
had broken bounds in search of custom. The corporation 
sought and obtained a perpetual injunction against him, but 
the judge suggested that, in view of the season’s difficulties, 
they should be lenient in enforcing the order for costs. Apart 
from the lonely echoes of forensic argument in the Vacation 
Court, the only sound in the building has been the sauntering 
tread of the tourists trying to absorb the atmosphere of British 
justice from the architecture and decoration of the Central 
Hall. Every language known from Yorkshire to Yokohama 
has somehow to be coped with by the attendants, though it is 
noticed that they have some difficulty in explaining to the 
remoter foreigners the precise significance of the architect’s 


somewhat irrelevant monument. RICHARD Roe. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL] 


Is Gilbert Harding Right ? 


Sir,—The article by “ P.A.J.” in THe Soricirors’ JouRNAL of 
the 11th September, 1954, deserves the most thoughtful con- 
sideration by the profession as a whole. Whilst appreciating the 
way in which the Secretary of The Law Society took up the 
cudgels in the Gilbert Harding and Daily Mirror cases, I have 
long felt there is far too great complacency among solicitors, 
and, consequently, in The Law Society, on the question of 
conveyansing costs from the point of view of the general public, 
and it seems from your article that at least Iam not alone. I do 
differ, however, from some of your contributor’s views and his 
suggested remedies. and I hope the following comments and 
suggestions may prove of sufficient interest to stimulate further 
discussion. 

First of all, if we are to consider all expenses in connection 
with house purchase, I cannot see why estate agents’ commission 
is taboo. This item usually exceeds costs, at least one set ; 
in most cases appears to have been easily earned and, what is 
more to the point, involves the recipient in no major responsibility 
whatsoever. Here, surely, the injection of a little mild socialism 
such as limitation of fees, or even an agency conducted by the 
housing department of the local authority, might be salutary in 
bringing about a reduction of expense and also a reduction in 
the number of businesses of this kind which are constantly 
springing up. However, it must be admitted that, such is the 
strength of prejudice, the estate agent’s commission is cheerfully 
taken in their stride by most clients, who may yet complain 
about their solicitor’s far more modest charge. (Surely this is 
one of many instances where a P.R.O. could educate some of the 
public on what a solicitor does ?) 

Stamp duty, one must agree, is a swingeing impost, but I feel 
the present concessions go about as far as political prejudice 
will allow. 

On costs themselves, the heart of the matter is surely what 
work is done for our remuneration and is that work really 
necessary ? So far as the present practice of conveyancing is 
concerned, I think most solicitors may feel that their fees are 
well earned, having regard to their expenses of stationery, 
staff, etc. Like ‘‘ P.A.J.,”’ however, I question whether much 
of the work done might well be dispensed with. Titles nowadays 
are mostly a few conveyances, mortgages and the odd probate, 
and the continual abstracting of them and examining of them 
(if in fact done ! ) is simply going through the motions. I would 
not, however, regard land registration as the best solution at 
the present time, in view of the number of years before it became 
sufficiently widespread, as ‘‘ P.A.J.,”" I think, agrees. Some 
simpler system of recording changes of ownership, to run parallel 
with the land registration system as a temporary measure, 


might be devised, but I submit that under present conditions 
simple conveyancing could well be carried through on the basis 
of a certificate of title by the vendor’s solicitor. Compensation 
for titles so certified which prove defective should be paid out 
of a fund by The Law Society, who in any case should long ago 
have undertaken the insurance of their members against claims 
for negligence and saved much of the expensive premiums they 
have to pay. In point of fact, there would be little risk of claims 
in respect of titles ; it is almost unknown for a title to be defective 
in the sense that some other person is entitled to the property. 
At present the risk consists far more in that a future dealing may 
be prejudiced if some technical point is raised by a purchaser’s 
or mortgagee’s solicitor. 

May I, at this stage, try to dispel some of the snorts of 
indignation that these proposals may produce, by pointing out 
that even the present form of conveyance, which has become 
standardised over very many years, is not necessarily the best 
to-day. For instance, while often containing much verbiage, 
it seldom shows such important items as the position of the 
drains, or even the ownership of the boundaries, or the amount 
(if any) of tithe or land tax. 

The above proposal would, obviously, entail a reduction in 
the vendor’s solicitor’s charges, but ‘‘ P.A.J.’’ considers that 
even under the present conditions these should be less than the 
purchaser’s. If there is force in his arguments for this, and it 
is submitted that there is, how much less justifiable is the present 
system of two scale fees when the same solicitor acts for both 
parties ? The object of this rule is, of course, understood by 
the profession, but is it equally appreciated by the public, 
or is there any good reason why it should be, when solicitors 
themselves know that in most cases it involves them in even 
less work than if acting for one party alone? (My own view 
happens to be that, for other reasons, acting for both parties 
should not be allowed.) 

All will most heartily agree with ‘‘ P.A.J.”’ that on plots of 
land the scale fee is most inadequate. These transactions are 
among the most difficult and time-taking conveyancing matters 
to-day. This is largely because (if I may have another dig at 
estate agents) much of the work which should be done by the 
agent, such as defining boundaries, access, etc., is left to the 
solicitor. 

In conclusion, the underlying question in these considerations 
of conveyancing costs is whether the profession is prepared to 
face the implications. The adoption of ‘‘ P.A.J.’s’’ suggestions, 
or those outlined here, might well cause many conveyancing 
firms in this country to close down, and no doubt will be resisted 
tooth and nail. Yet no profession can justify its survival merely 
to batten on the public, nor in the end can it succeed in doing 
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so, and, therefore, I, for one, take the view that we should most 
carefully consider the whole question of present-day con- 
veyancing, and its appropriate charges, before being too eager 
in self-justification and protection of a vested interest. 

N. B. MartIn. 
Bideford, Devon. 


Sir,—A great deal could be—and I daresay will be—written 
about your article under this heading at p. 614. May I make 
the following points :— 

(1) Any solicitor who looks at the matter fairly must 
acknowledge at least to himself that scale costs for unregistered 
land in the general run of house purchase are, at lowest, on the 
ample side. (Should there perhaps be two scales, one for 
private residences and one for all other land—business, 
agricultural, vacant, etc. ?) 

(2) If the foregoing is to be acknowledged, and to be acted 
upon by a reduction in those costs, then it must also be 
recognised that, for most of us, they constitute our “‘ bread 
and butter,’’ and just because they are ample they enable us 
to do that very considerable body of ‘‘ general business ’’ for 
which it is in practice not possible for various reasons to charge 
an economic fee. In other words, buyers and sellers of houses 
subsidise many who want advice on tricky points, who waste 
one’s time on trivialities, who engage in unproductive litigation 
or near-litigation, and so on: this may be desirable or not, but 
itis so. If scale costs are to be reduced, then other costs must 
rise—and that may be even less popular with the public. 

(3) The writer of the article declined to comment on estate 
agents’ commission as compared with solicitors’ scale costs. 
That may have been policy or politeness, but if our costs are 
to be reduced then I submit most strongly that a condition 
precedent should be the much more drastic reduction of agents’ 
commission. (One could develop the matter much more fully, 
but it is perhaps worth pointing out to those in this country 
who may be unaware of the fact that in Scotland they manage 
well enough without estate agents, by and large, for the 
ordinary buying and selling of houses.) 

(4) If registration of title is to be extended (or even continued) 
it should first be improved. Without going iniv reasons or 
arguments, may I advocate: the elimination from the charges 
register of matters which do not bind the land, such as positive 
covenants ; the clarification of the charges register to show, 
as far as possible, what land is benefited by restrictions, 
reservations, etc., whether—if of a nature to require it—the 
benefit of restrictive covenants has been expressly assigned 
to the present owner of such benefited land, and the inclusion 
of some at least of the matters for which responsibility is at 
present dismissed as being overriding interests (all this would 
require a much fuller investigation than is now undertaken, 
but what of it—it is once for all) ;_ the addition of an appurten- 
ances register to show rights going with the property; the 
addition of a covenants register to show purely personal 
covenants which have been entered into, e.g., for the observ- 
ance of positive or negative stipulations; an increased 
responsibility for showing the ownership of boundaries when 
it can be established ; and—a personal foible—making the 
effective date of registration the same as the date of the transfer. 

I. S. WICKENDEN. 
London, S.W.19. 


Sir,—With reference to the above article in your issue of the 
11th instant, I venture to suggest that the reply of most solicitors 
will be that Mr. Harding is wrong. 

The Council of The Law Society have recently been engaged 
on behalf of solicitors in a strenuous fight to obtain a well-merited 
increase in solicitors’ charges, and they have achieved some 
measure of success. It seems disconcerting and inconsistent 
with the claim for the increase that it should now be suggested 
in an authoritative legal periodical that charges should be 
reduced. Many of the suggestions are impracticable. What 
likelihood is there of stamp duty on house purchase being 
abolished ? Quite apart from the complications which would 
arise in dealing with properties bought for investment (a problem 
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which your contributor lightly passes on to the Chancellor of the 
Exchequer) it often happens in the case of small trusts that 
there is power to buy a house for the occupation of a beneficiary. 
Is there any reason why such a purchase should be treated on a 
different footing from house purchase—again, are the rich and 
the poor house purchasers to be treated alike and exempted from 
payment of stamp duty ? 

Your contributor underestimates the work to be performed 
by a vendor’s solicitor if he faithfully discharges his duties. 
For example, the vendor’s solicitor has to satisfy himself as to 
the title and as to possible points which may arise under town 
and country planning or other statutory enactments before he 
can prepare the contract. Some solicitors may endeavour 
lightly to dispose of inquiries from the purchaser’s solicitors in 
the manner suggested by your correspondent, but most solicitors 
do take the trouble to see that the replies are properly made, 
and this often entails a good deal of research. Again, even 
assuming that vendors’ solicitors may occasionally have to do 
less work than purchasers’ solicitors, yet when the respective 
roles are reversed an average will be struck for the remuneration 
between sales and purchases and equity will be done. Your 
contributor may have seen the trenchant reply made by Mr. Lund, 
the Secretary of The Law Society, to the article in the Daily 
Mirror (see Law Society’s Gazette of July, 1954). 

No doubt legal and out-of-pocket expenses in connection with 
the purchase of a house are a grievous burden for a man of small 
means, but the suggestions made by your contributor are not a 
practical solution of the difficulty and such views in my opinion 
only serve to exacerbate unjustifiably feeling against the 
profession. 

R. B. ELDRIDGE. 
London, W.1. 


Sir,—Congratulations on “ P.A.J.’s’’ courageous article: 
“Is Gilbert Harding Right?” It is time that the profession 
began to take serious notice of the widespread and growing 
campaign, in Parliament and the Press, which represents the 
selfishness and greed of reactionary solicitors as the principal 
obstacle to the provision of cheaper houses for people of moderate 
means. 

I am afraid that this campaign will grow in malice and intensity 
until the profession rids itself of its inhibitions and decides to 
fight back. A campaign must be launched with the object of 
educating the public into an appreciation oi the services rendered 
to the community by solicitors. Institutional advertising must 
play an important part in this campaign but, in the meantime, 
could we not form a panel of lecturers, drawn from members 
of the profession, who would address such bodies as political 
associations, trade unions, rotary clubs, etc., with the object 
of counteracting the current prejudice and ignorance? There 
must be many among us who would give up a little of their 
spare time for such a cause. 

DAVID SACKER. 


London, N.W.6. 


The Honourable Sir William Flood Webb, K.B.E. 

Sir,—In Tuer Soricitors’ JouRNAL of 19th June, 1954 (vol. 98), 
at p. 422, under the heading “ Birthday Legal Honours,” there 
appears the following notice, viz. :— 


“‘ Order of the British Empire—K.B.E. 


The Hon. Sir William Flood, Justice of the High Court of 

Australia. Admitted to the Bar of Queensland, 1913.” 

The justice referred to is The Honourable Sir William Flood 
Webb, K.B.E., who was appointed as a justice of the High 
Court of Australia on 16th May, 1946. 

His honour was formerly a judge of the Supreme Court of 
Queensland and was chief justice of that court from 1940 to1946. 
He was created a Knight Bachelor in 1942. 

J. G. HARDMAN, 
Principal Registrar, 
High Court of Australia. 
Melbourne. 
[The error in transcription is regretted.—Eb.] 





Mr. J. J. Burridge, solicitor, of Barnet, and formerly of Oldham, 
left £7,170. 





Lt.-Col. C. A. Evill, solicitor, of Chepstow, Mon., left £5,044 
(£737 net). 
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TALKING “SHOP” 


OLD CRUSTY RUMBOLD’S LETTERS TO HIS SON—VI 


My dear Richard, 


You may find it remarkable that despite many improve- 
ments in communication, such as wired and wireless telegraphy 
and telephony, nothing has yet displaced the letter, nor 
seriously threatened to do so. It cannot be the transitory 
nature of so many modern methods that accounts for this, 
for a cabl< can be read as often as you please, and I am told 
that nowadays when you speak down the telephone, what you 
say may be recorded at the other end. The old notion, that 
the spoken word goes with the wind and is therefore of little 
importance compared with the written word, has grown a 
little fusty with age; in the field of defamation its intrinsic 
absurdities were already being exposed by Sir Alan Herbert 
more than twenty-five years ago. See, e.g., the celebrated 
“parrot ’’ case (Silvertop v. Stepney Guardians*) and the 
“ gramophone libel case” (Chicken v. Hamt). More recently 
there was the “ defamatory signals at sea”’ case (Temper v. 
Hume & Haddockt). You may remember that in Silvertop 
v. Stepney Guardians it was held to be a libel when a man 
trained a parrot to say three times after meals, ‘Councillor 
Wart has not washed to-day ”’ ; but nobody has ever succeeded 
in finding a report of that singular case. Neither Chicken v. 
Ham (in which Lord Lick cited it) nor Temper v. Hume & 
Haddock carried the law much further owing in the one case 
to the untimely demise of Lord Goat, and in the other to the 
disagreement of the jury. 

You may put down the continued significance, not to say 
enhanced importance, of the letter to what you will. In 
part it may be attributed to convention and in part to revolt 
against rush—an expression of the need that some of us feel 
to slow things up a little and take time for reflection. People 
who are forever telephoning and telegraphing and conferring 
(and then hurtling on by air to some other place when they 
do the same again) may be on their toes, but I have not 
observed that this posture conduces to thought. It is true 
that we have the expression “‘ thinking on his feet,” but this 





*Unreported. 
t Misleading Cases in the Common Law, circa 1927. 
{Cod ' Last Case and Other Misleading Cases, circa 1952. 





connotes ready rather than deep thinking. I would advise 
you to do as much of your thinking as you can on your seat. 

I mention these matters in passing because as a solicitor 
you are likely to write many thousands of letters, and as a 
partner in a busy practice you will sign or otherwise accept 
responsibility for many thousands more. At a modest 
estimate you are likely to write two or three thousand letters 
a year or an average of about ten a day; but you may well 
write two or three times that number, according to the nature 
of your practice and your methods of work. This, in a 
lifetime, adds up to a formidable total, and I wonder if the 
genius who said that every solicitor’s letter should be composed 
to withstand scrutiny in the Court of Appeal ever worked 
out the arithmetic of it? But the saying should not be 
despised. 2 

As time goes on we may drop letter writing altogether and 
take to sending each other dictaphone records or transmit 
ourselves, complete with technicalities, in glorious techni- 
color, or commune by State-aided telepathy. Or as an 
interim measure we may have a mechanical means of con- 
verting shorthand to longhand ; the typing back of shorthand 
notes has perhaps proved the most stupendous waste of 
time and labour since the building of the Pyramids. But 
pending these inventions it is as well that you should study 
the art of letter writing, for this cannot fail to stand you in 
good stead whether the mode of communication be old or 
new. 

In some respects it is easier to be a good letter writer than 
a good draftsman; in others it is more difficult. The 
draftsman must aim at making his draft accurate and compre- 
hensive, but he may be as prolix and as diffuse (more or less) 
as he likes, so long as his draft remains intelligible to a lawyer. 
The letter writer must also be accurate, but he need not 
always be comprehensive. On the other hand, he must be 
comprehensible and persuasive and as a rule selective; he 
must write intelligibly of difficult subjects ; and he must be 
lively enough to sustain his correspondent’s interest, but he 
cannot afford to be slangy or cheap. Moreover—and this is 
most important—he must adapt his style to the limitations, 
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prejudices and dispositions of his correspondent. It is seldom 
that he can indulge himself upon the broad canvas of the 
draftsman. 

These are formidable considerations, but good letter 
writing is largely a matter of practice and you will have 
plenty of practice. The important things are to take pains 
and to remember what you are about and to avoid acquiring 
bad habits. Solicitors should be the best letter writers in 
the world ; some of them are so, but others are amongst the 
worst, and you will not, therefore, want for precedents, good 
and bad. Do not on any account borrow the convenient 
phrases that lurk in the holes and corners of solicitors’ offices 
—in regard to, in connection with, respecting, in respect of, 
and the rest—for you will have to pay them back with 
interest when it dawns upon you that they are corroding 
your thoughts and ruining your style. Read Sir Ernest 
Gowers’ “ Plain Words”’ and keep his “ A.B.C.”’ on your 
table; these two short books have never been excelled. 
Do not pay homage to Lord Gobbledygook. And do not 
without cause use in letters the archaic forms that are 
permissible and even appropriate in drafting—such words 
as herein and heretofore, and therein, thereafter, thereover 
and thereunder. The word “ herewith’’ is such a common 
little pest (“‘ cheque herewith,” etc.) that I reluctantly make 
an exception in its favour, though personally I never use it 
to clients and only from idleness when writing to other 
solicitors. There is much more that I feel tempted to say 
on this and kindred subjects, but I must get on to the next 
point. 

You may well ask how you can be expected to do all these 
things—to be comprehensive but brief or (as occasion requires) 
selective but accurate, accurate but simple, and so forth. 
I agree that some of these precepts seem difficult to reconcile, 
but the ability to harmonise them is one of the hallmarks 
of the competent solicitor. Fortunately you will find that 
there are many well-tried ways of easing your task, and if 
you will study the letters that are sent out to clients— 
especially the letters of partners and senior managing clerks 
—you will soon discover what they are. 

In the matter of accuracy, perhaps the most useful device 
is the warning note. For example, if you are writing to explain 
the terms of a draft will, you may say that broadly the effect 
of the document will be such and such. This puts (or should 
put) your client on notice that you are writing in broad and 
not in precise terms. Similarly, when you are trying to 
explain the law, you will, if you are prudent, use the phrase 
“in general’’ or “in principle ’’ or words to that effect to 
introduce your remarks. And if you have occasion to use 
some legal idiom—and you should use such idioms sparingly 
to clients—you may say that by and large it means so and so, 
and this should protect you from the more scathing comments 
of a Lord Justice of Appeal. Of course you must not overdo 
the warning note. If you sound it loudly and persistently 
your client cannot fail to conclude that your chief concern 
is to avoid committing yourself. You will thus transgress 
the first principle of correspondence, which is mindfulness of 
your correspondent. I need hardly add that, whether you 
employ warning notes or not, you do not relieve yourself 
of the obligation to advise your client correctly and to select 
for advice those matters that are most important or relevant 
to his case. 

The style that you adopt in writing letters is something 
that I cannot prescribe because it must be your own style. 
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But if you are, as I say, always mindful of your correspon- 
dent, you will not write to a City director in the same terms 
as you would write to old Mrs. Slapcabbage, whose life is 
bounded by her tea-caddy and her tabby cat. Official 
letters should be formal but need not be stilted, and personal 
letters may be more chatty, but in both you should try to 
maintain an even style and avoid verbal infelicities and 
grammatical ‘‘ howlers.”’ 

Letters should be as short as possible, but it is a delusion 
to suppose that you must be at fault if you cannot express 
yourself clearly in a short letter. Complicated subjects will 
not lend themselves to such summary treatment, and whilst 
it may be true that brevity is the soul of wit, it is not the 
soul of exposition. Condensation often makes for obscurity, 
or as Horace expressed it, brevis esse laboro, obscurus fio. Nor 
is the effort worth while, for as a rule more time is wasted in 
trying to puzzle out the meaning of short letters than in 
analysing long letters. The trouble about the long letter 
is that, if it in turn achieves obscurity, it adds insult to 
injury. And apart from that, many people nowadays will 
not read anything longer than a page or two, and even those 
they will probably skim; it is no use writing a long letter 
that will not be read. 

An enormous amount can be done in the way of fostering 
your client’s sympathetic interest if you will only write in 
a friendly way and lay aside all artifice and pomposity. 
You would be surprised to know how many people suppose 
that the law is first cousin once removed from the occult 
and cabbalistic and will not scruple to remind you, upon the 
authority of the gospels, that lawyers have taken away the 
key of knowledge. If you can contrive to be human you 
are already half-way there. 

Do not write rude letters and do not try to be clever at 
your correspondent’s expense. If the provocation is extreme 
you can—if you wish to let off steam—write the effective and 
crushing rejoinder that occurs to you and then tear it up. 
You will find it much more amusing in the long run to see 
how polite you can be with people who are_boorish. 
Personally, I do not understand why it should be necessary 
to write abrupt and offensively phrased letters to judgment 
debtors and other defaulters, and if you happen to have such 
people on the hip to do so savours of arrogance as well as bad 
manners. Letters of that kind are commonly written not 
only to defaulters but to people who for one reason or another 
are supposed to be in default, e.g., upon their obligations to 
a client. I have generally found that a civil letter which 
assumes a readiness to meet obligations is far more effective 
than a rude one. I shudder to think of the number of 
disputes that have been precipitated into full-blown actions 
by “‘a solicitor’s letter.” 

When you are in doubt whether to write a letter or not, it 
is probably better not to write it. Whenever you can, you 
should see the client first in all matters of real difficulty ; 
but it is often as well to confirm your advice in writing 
afterwards. I hope that if you follow these precepts you 
may seldom have to do as the Constable in the Man of Law’s 
Tale, for :— 

““... when that he this piteous letter sey, 
Full oft he said ‘ Alas, and wala wa!’ ”’ 


Your affectionate father, 
Crust Rumbold. 


‘“ Escrow.” 








Mr. GEOFFREY SEED GIBBONS, solicitor, of Southampton, has 
been appointed Clerk to the Nuneaton and Atherstone 
magistrates. 





Mr. B. B. D. Stoprorp, Assistant Solicitor in the Duchy of 
Cornwall office, has been appointed Solicitor of the Duchy of 
Cornwall in succession to Sir Clive Burn, who has retired. 
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POINTS IN 


Landlord and Tenant—HoLDING OVER AFTER TERMINATION 
OF TENANCY—MESNE PROFITS 


Q. L is the owner of basement premises which he lets to T on 
a weekly tenancy for business purposes at a rent of 12s. 6d. 
per week. On 25th June, 1953, T wrote a letter to L purporting 
to terminate the tenancy as from that date, and on the following 
day L wrote to T in reply, accepting one week’s notice in respect 
of the premises, to expire on 8th July. About this time T’s 
goods were removed from the premises but nothing more 
transpired until 12th October, when T paid the rent of the 
premises up to 29th June. However, neither then nor at any 
other time did 7 surrender the keys to the premises, the doors 
being secured not only by the permanent ordinary lock but 
also by a padlock which T affixed when he first took over the 
tenancy. Repeated requests were made for the keys from July 
onwards but without avail, and eventually several months later 
L was compelled to break in. Does the retention of the keys 
amount to the remaining in possession of the premises by 7, 
and consecaently constitute such a holding over .as will entitle 
L either to double rent under the Distress for Rent Act, 1737, s. 18, 
or to mesne profits at a rate equivalent to the rent ? If it does 
amount to such a holding over what is the period for which the 
double rent or mesne profits can be claimed ? 


A. It is, in our opinion, unlikely that a court would hold the 
facts to be within the provisions of the Distress for Rent Act, 
1737, s. 18. It is true that the section runs “. . . shall give notice 
of his . . . intention to quit the premises by him . . . holden, at 
a time mentioned in such notice’’ but, the enactment being 
penal, it has been held that the notice must be such as to bind both 
parties when it is given (Johnstone v. Hudlestone (1825), 4B. & C. 
922). This could not be said of the notice given on 25th June, 1953. 
An estoppel might have been created if it had been acted upon 
(see Re Swanson’s Agreement ; Hill v. Swanson (1946), 62 T.L.R. 
719; 90 Sol. J. 643, and cases cited), but the payment of rent 
up to 29th June negatives any suggestion that T behaved as if 
his notice expired on 8th July as was proposed by L. That 
payment and a mere refusal of the keys, no assertion being made 
that the tenancy existed, would in our view warrant the opinion 
that both parties agreed that the tenancy ceased on 29th June 
and that T is liable to L for mesne profits; alternatively for. 
failure to give vacant possession. Mesne profits are commonly 
measured by the rent payable under the expired tenancy ; but 
this is not the true and actual measure, which is the loss 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the “‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. esponsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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No. 1146.) 3s. 2d. 
Nigeria (Offices of Governor-General and Governors) Order in 

Council, 1954. (S.I. 1954 No. 1147.) 6d. 

Northern Rhodesia (Native Trust Land) (Amendment) Order in 

Council, 1954. (S.I. 1954 No. 1142.) 

Sack and Bag Wages Council (Great Britain) Wages Regulation 

(Amendment) Order, 1954. (S.I. 1954 No. 1155.) 5d. 
Stopping up of Highways (Northumberland) (No. 4) Order, 1954. 

(S.I. 1954 No. 1152.) 

Stopping up of Highways (Surrey) (No. 3) Order, 1954. (S.1. 

1954 No. 1153:) 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. 


PRACTICE 


occasioned : if can show that he could have let at a higher rent, 
he is entitled to damages accordingly (Clifton Securities, Ltd. v. 
Huntley (1948), 64 T.L.R. 413 ; 92 Sox. J. +99). 


Order in Council, 1954. (S.I. 1954 


Rent Restriction—Costs OF RESISTING ABORTIVE CLAIMS FOR 
POSSESSION—-WITHHOLDING RENT 


Q. B is a protected tenant whose landlord purchased too late 
to avail himself of the section of the Rent Restriction Acts 
whereby a landlord can claim possession for personal occupation. 
The landlord 4 sued for possession on two occasions in 1952 and 
1953 on the grounds that B, who is an old lady of 80 years, had 
ceased to reside on the premises, that she no longer required same 
and that the premises were becoming dilapidated. On both 
occasions judgment was given for B with costs, and the total taxed 
costs of the actions amounts to approximately £25. I:xecution 
was issued for the costs but proved abortive. A judgment 
summons before the judge who had tried the possession actions 
produced no order, as A contended he had nothing but his 
pension and the rent of two small cottages (one still occupied 
by B). Asa result B owes her solicitors some £30 and has to 
continue to pay her rent to 4, although he owes her £25 in respect 
of costs. An application for the appointment of a receiver would 
probably prove no more effective than the judgment summons. 
Would B be justified in withholding her rent on account of the 
costs awarded to her, and if A sued for possession on the grounds 
of non-payment of rent could she then counter-claim for the 
amount of the costs or set same off against the claim for rent, thus 
in effect showing nothing due from her to justify the court making 
any order for possession, or would this be*too great a risk for 
B? The court refused to allow the costs to be deducted from 
mesne profits which had been paid into court, and would therefore 
possibly not be very kindly disposed to the suggested set-off in 
any further action. On the other hand it really does seem most 
unreasonable that A should owe B £25 and that the court should 
give her no redress, yet expect her to continue to pay her rent. 
B is a pensioner and has very little means. 


A. In our opinion, the appointment of a receiver should not 
be refused on the same grounds as those on which an order was 
refused under the judgment summons. In the latter case, past 
or present ability to pay must be established; the essential 
requirement when a receiver is sought to be appointed is that 
there should be some legal impediment in the way of obtaining 
execution in other ways. We will revert to the matter of such 
legal impediment presently; apart from which we consider 
that, while there is a judicial discretion, the alleged hardship 
to the debtor does not appear to be a recognised ground for 
refusal. Refusal has been justified on the broad ground that 
the applicant’s conduct has been inequitable, or that the appoint- 
ment is unlikely to yield results (the operative word in Ord. 30, 
r. 1 (1), of the County Court Rules, 1936, is “ expedient ’’), but, 
subject to the legal impediment qualification, the case seems to 
be an apt one for this particular form of execution. We do not, 
however, consider that the possibilities have been exhausted, 
and would point to those of (i) seeking an administration order 
under the County Courts Act, 1934, Pt. VII; (ii) transfer to the 
High Court under s. 136, ib., with a view to execution by writ 
of elegit. The latter would no doubt prove a cumbersome 
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proceeding, and an administration order, which may provide 
for payment by instalments (s. 149 (3)) and “ freezes’’ assets 
(s. 151), would in our opinion be more suitable. While we 
agree that no order for possession is likely to result, the set-off 
procedure is open to various objections. The court’s reaction 
might be such that it would grant A leave to distrain; and 
difficulties might arise if he were to sell or to mortgage his 
interest in the premises. 


Vendor and Purchaser—IMPROVEMENT GRANT UNDER HOUSING 
Act, 1949—PosITION OF PURCHASER WHO Dip Not KNow oF 
RESTRICTIONS 


Q. An improvement grant is made by a local authority under 
the provisions of the Housing Act, 1949, subject to the conditions 
set out ins. 23. The grant is registered in Pt. IV of the register 
of local land charges and the entry reveals approved expenses, 
the amount of the grant and the maximum net rental. In the 
absence of any specific provision in a contract incorporating The 
Law Society’s Conditions including condition 21, can a purchaser 
insist upon the vendor repaying the grant and having the entry 
discharged before completion or, alternatively, require compensa- 
tion or diminution of the purchase price corresponding to the 
amount of the grant liability outstanding ? Would the position 
be any different if condition 20 (3) of The Law Society’s Conditions 
were incorporated in the contract? It is assumed that the 
purchaser has not before contract received a certificate of search 
in the local land charges registry. An official of one local 
authority has expressed the opinion unofficially that the vendor 
cannot sell without the approval of the local authority. Can 
the local authority impose this condition or any other condition 
which would have the same result ? What is the position where 
a mortgagee advances money to a purchaser and expects to get 
a first mortgage on the property ? 


A. {1) If the contract includes condition 21 of The Law 
Society’s Conditions the purchaser may exercise his right of 
rescission given by that condition. If he does not wish to do 
this, or if he fails to take action in time, we do not consider that 
he can exercise any of the other rights mentioned. (2) If 
condition 20 (3) were incorporated it seems likely that the 
purchaser would have no remedy. On the authority of Re Forsey 
and Hollebone [1927] W.N. 181 (as to which see Emmet on Title, 
13th ed., p. 2 et seq.) the purchaser is deemed tu lave notice of 
the restrictions by virtue of the Law of Property Act, 1925, 
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s. 198. On the other hand, this decision has recently been 
cogently criticised (see Cambridge Law Journal, April, 1954, 
p. 89 et seq.) and it may be argued that the purchaser can rescind 
if he did not in fact know of the restrictions resulting from the 
grant. (3) We firmly disagree with the view that consent of the 
local authority to a sale is necessary. We do not agree that the 
local authority can impose this or any similar condition, 
Although the house must be available for letting we can see no 
objection to a sale to a person who will let it. (4) A mortgagee 
will take subject to the restrictions and the exercise of his 
remedies must be so subject. We cannot see any difficulty, as 
he will know of them from the search before advancing his 
money. See also ante, p. 363. 


Forged Order Forms—AGENT’s AUTHORITY 
QO. A Co., Ltd., a firm of contractors, make a practice of 


ordering goods from various other firms by means of order forms 
bearing their name and signed on their behalf by various of their 
employees. These are then presented to a particular firm, 
who supply the goods to the bearer of the order form. Later 
they invoice the goods to A Co., Ltd., who make payment against 
the invoice. Our clients lost, or had stolen, a book of order forms, 
They have now received an invoice for goods supplied against one 
of these lost or stolen order forms, which, of course, bore a forged 
signature. Are they liable in any way to the supplying firm ? 


A. A Co., Ltd., cannot be liable on the order itself if it is, in 
the strict sense of the word, a forgery. No direct rights can arise 
out of a forged signature in these circumstances. The suppliers 
have been deceived, and prima facie it is they who must bear any 
loss that there may be. A Co., Ltd., would plead non est factum. 
Nor would the mere fact that the order was on a form stolen from 
A Co., Ltd., be relevant to alter the situation. On the other hand, 
if the suppliers were able to prove that one of the regular signa- 
tories to such orders had actually signed the order in question, but 
had misappropriated the goods in concert with an unauthorised 
bearer, or with a bearer acting outside his actual authority, then 
(provided that what had been done was within the ostensible 
authority of A Co., Ltd.) A Co., Ltd., would be liable. In 
other words, if the signature is one made feloniously by an 
unauthorised person, there is no liability under it; if it is made 
by a person who normally acts as A Co.’s agent, but falls within 
the “‘ margin’’ by which his ostensible authority exceeds his 
actual authority, A Co., Ltd., are liable. 


NOTES AND NEWS 


Honours and Appointments 

The Board of Trade announce that Mr. Ropert LIVINGSTONE 
LocHHEAD has been appointed an Assistant Official Receiver for 
the Bankruptcy District of the County Courts of Reading, 
Banbury, Newbury and Oxford, and for the Bankruptcy District 
of the County Courts of Aylesbury, Brentford, Chelmsford, 
Edmonton, Hertford, St. Albans and Southend, with effect from 
13th September, 1954. 


Personal Note 
Mr. Roland Owen George, solicitor, of Leamington Spa, was 
married on 6th September to Miss Susan Meyrick, of 
Haverfordwest. 


Miscellaneous 
GENERAL COUNCIL OF THE BAR 
RULES OF THE SUPREME CourRT, ORDER 30 

A lecture will be given by Master A. S. Diamond on Thursday, 
30th September, at 4.30 p.m., in the Niblett Hall, Inner Temple, 
on the new Order 30 (‘‘ Robust Summons for Directions ’’), 
which comes into force on Ist October. All members of the Bar 
are invited to attend. 


Celebrations to mark the golden jubilee of the Association 
of Certified and Corporate Accountants—the third largest 
accountancy body recognised by statute in the United Kingdom— 
will be held in London during the period 30th November— 
2nd December next. 


OBITUARY 
Mr. C. N. CAROE 
solicitor, of 


Mr. Cecil Niels Caroe, Bombay, died on 


9th September, aged 76. 


Mr. H. A. MULLENS 


Mr. Harold Arthur Mullens, solicitor, of Acton Turville, Glos, 
died on 5th September, aged 85. He was admitted in 1891. 


SOCIETIES 


The next quarterly meeting of the LAwyERS CHRISTIAN 
FELLowsuIP will be held at The Law Society’s Hall, Bell Yard, 
W.C.2, on Wednesday, 22nd September, 1954, at 6 p.m. Tea 
will be available from’ 5.30 p.m. The meeting, to which all 
lawyers, law students and visitors are warmly welcomed, will 
be addressed by the Reverend John Stott, M.A., Vicar of All Souls, 
Langham Place, on the subject of ‘‘ After the Crusade, What 
Next ? *’ 
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